In reviewing economic or social welfare legislation under the equal protection clause, courts traditionally have applied a rationality standard: if the classification or burden imposed by the statute in question is rationally related to a legitimate governmental objective, the statute is upheld. Applying this deferential standard, courts almost always have found the requisite "rational basis."
In four cases during the 1984 term, however, the Supreme Court struck down state or municipal statutes for equal protection violations. 1 The Court in each case claimed to apply the deferential rationality standard, but the opinions and holdings indicate a more searching scrutiny. The Court strengthened the rationality standard in several ways, but its willingness to examine state legislative action for impermissible purposes is the most notable change. This judicial inquiry into governmental ends involves a greater intrusion on legislative independence in economic and social welfare legislation, an intrusion that appears to have left lower courts uncertain about the substantive limits the equal protection clause now places on legislative power. Ct. 1676 Ct. (1985 .
The Court addressed and rejected an equal protection challenge under a rationality standard in another case during the 1984 term. Northeast Bancorp, Inc. v. Board of Governors, 105 S. Ct. 2545 Ct. (1985 , discussed below in note 109. In the 1985 term, a federal statute met the rationality standard in Lyng v. Castillo, 106 S. Ct. 2727 (1986), discussed below in note 95 and accompanying text; a Missouri statute was remanded for lower courts to apply a rationality standard, Papasan v. Allain, 106 S. Ct. 2932 (1986); and a New York statute was struck down, with the plurality applying heightened scrutiny and a concurrence relying on rationality review. Attorney General of New York v. Soto-Lopez, 106 S. Ct. 2317 (1986), discussed below in note 95.
This comment examines the rationality review applied in the four equal protection cases decided in the 1984 term. Part I briefly surveys the history and recent trends of equal protection analysis, emphasizing the role of rationality review. Part II analyzes the rationality standard as applied in the four cases of the 1984 term, focusing in particular on the Court's conclusions regarding impermissible purposes. Part III considers the Court's new willingness to reject certain legislative purposes as impermissible under the equal protection clause and demonstrates the legitimacy of this closer scrutiny by drawing an analogy to the paradigmatic equal protection concern-racial classifications. The analogy to race provides a preliminary understanding as to why statutory classifications that are motivated by subjective prejudice or that disadvantage the politically powerless may violate the equal protection clause even when the challenge of classification is not based on race.
I. RATIONALITY REvIEw IN PERSPECTIVE

A. The Historical Development of Rationality Review
Prior to the early 1960s, the equal protection clause was of relatively little importance except in cases alleging racial discrimination; rationality review was virtually a rubber stamp of approval.$ With the Warren Court's development of a two-tiered standard of review for equal protection cases,' however, the equal protection of a suspect class [which] are that the class is 'saddled with such disabilities, or subjected to such a history of purposeful unequal treatment, or relegated to such a position of political powerlessness as to command extraordinary protection from the majoritarian political process.'" Id. at 994, quoting San Antonio School District v. Rodriguez, 411 U.S. 1, 28 (1973). As discussed below in notes 86-103 and accompanying text, this sensitivity to classification may be the key to understanding the Court's recent rationality cases.
3 Gerald Gunther, Foreword: In Search of Evolving Doctrine on a Changing Court: A Model For A Newer Equal Protection, 86 Harv. L. Rev.
1, 8 (1972).
Chief Justice Earl Warren described the deferential nature of the traditional rational review standard as follows:
(T]he Fourteenth Amendment permits the States a wide scope of discretion in enacting laws which affect some groups of citizens differently than others. The constitutional safeguard is offended only if the classification rests on grounds wholly irrelevant to the achievement of the State's objective. State legislatures are presumed to have acted within their constitutional power despite the fact that, in practice, their laws result in some inequality. McGowan v. Maryland, 366 U.S. 420, 425-26 (1961) (emphasis added) .
The toothless nature of this standard of review is obvious when one reviews the equal protection cases from the 1930s through the 1960s: only one classification was invalidated as "wholly irrelevant" during that time. See Morey v. Doud, 354 U.S. 457, 469 (1957) , overruled in New Orleans v. Dukes, 427 U.S. 297, 306 (1976).
The two-tiered structure of equal protection analysis was foreshadowed in Chief Justice Stone's well-known footnote four in U.S. v. Carolene Products Co., 304 U.S. 144, 152 n.4 clause developed into a powerful judicial tool restraining majoritarian rule, particularly where "discrete and insular minorities" or "fundamental rights" were involved. 5 Under the two-tiered standard, if the challenged classification was "suspect," such as one based on racial characteristics, or if it had a direct impact on a "fundamental right," the Court undertook "strict" scrutiny of the challenged statute; the Court sustained such classifications only if necessary to serve a compelling state interest. On the other hand, if no suspect class or fundamental right was involved, the classification was upheld if it was rationally related to valid governmental purposes; the classification merely had to have a "rational basis." In practice, the Warren Court's choice of the standard of review virtually determined the judicial outcome. "Some situations evoked the aggressive 'new' equal protection, with scrutiny that was 'strict' in theory and fatal in fact; in other contexts, the deferential 'old' equal protection reigned, with minimal scrutiny in theory and virtually none in fact." ' While only racial classifications indisputably triggered strict scrutiny, 7 several Warren Court decisions suggested that some other classifications deserved intensified scrutiny, including classifications based on illegitimacy 8 and wealth. 9 Eventually, the Burger (1938) :
There may be narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten amendments, which are deemed equally specific when held to be embraced within the Fourteenth. It is unnecessary to consider now whether legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny under the general prohibitions of the Fourteenth Amendment than are most other types of legislation ...
Nor need we inquire whether similar considerations enter into the review of statutes directed at particular religious, . . . or national, . . . or racial minorities . . . : whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry. Id. at 152 n.4 (citations omitted).
" Id. (suggesting higher protection for "discrete and insular minorities"); Shapiro v. Thompson, 394 U.S. 618, 634 (1969) 
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Still Newer Equal Protection
Court developed a "newer" equal protection for quasi-suspect classifications-a "middle tier." This intermediate standard requires that classifications based on such characteristics as gender or illegitimacy "must serve important governmental objectives and must be substantially related to achievement of those objectives." 10 The current three-tiered equal protection analysis is ambiguous and controversial. The middle tier, in particular, has been criticized extensively by several Justices' as well as by commentators. 12 Despite a lengthier history of application, rationality review . . . are traditionally disfavored." The Burger Court, however, has generally refused to give heightened scrutiny to wealth-based classifications. For example, see Dandridge v. Williams, 397 U.S. 471, 483-87 (1970) .
Although the Burger Court refused to extend the list of classifications requiring strict scrutiny, the standard applied in many of these equal protection decisions was a curious mixture of rationality review and strict scrutiny. See Robert W. Bennett, "Mere" Rationality in Constitutional Law: Judicial Review and Democratic Theory, 67 Cal. L. Rev. 1049 Rev. , 1054 Rev. -55 n.34 (1979 , for an extensive summary of early Burger Court decisions that either avoided using the language of rationality review or merged it with the language of strict scrutiny. Professor Gunther has noted both the Burger Court's reluctance to expand the list of suspect classifications and the discontent of several Justices with the two-tiered system. See Gunther, 86 Harv. L. Rev. at 12-20 (cited in note 3). This discontent remained evident during the 1985 term, with Justice Marshall complaining about "the lack of vitality in this Court's recent equal protection jurisprudence," and the "Court's rigid, bipolar approach." Lyng, 106 S. Ct. at 2732-33 (dissenting opinion) (citations omitted).
,0 Craig v. Boren, 429 U. S. 190, 197 (1976) . " In Craig, 429 U.S. at 221, Justice Rehnquist queried in dissent: "How is this Court to divine what objectives are important? How is it to determine whether a particular law is 'substantially' related to the achievement of such objective . . .?" Justice Powell's concurrence in the same case noted that "our decision today will be viewed by some as a 'middletier' approach. While I would not endorse that characterization and would not welcome a further subdividing of equal protection analysis, candor compels the recognition that the relatively deferential 'rational basis' standard of review normally applied takes on a sharper focus when we address a gender-based classification." Id. at 211 n.*.
While the Court has frequently affirmed that classifications in the middle tier must bear a "substantial relationship" to "important governmental interests," it has not clearly delineated the cases in which this test is applicable. One federal district court judge, referring to decisions in gender discrimination cases, noted that the Supreme Court has left lower courts with "an uncomfortable feeling, somewhat similar to a man playing a shell game who is not absolutely sure there is a pea." Vorchheimer v. 
1986] 1457
also has been subject to much criticism by commentators. 13 As discussed in the next section, inconsistencies in the Court's formulation of equal protection doctrine have compounded the controversy.
B. Recent Trends In Rationality Review
In the 1970s, the Burger Court generally applied a very deferential rationality standard when scrutinizing statutes for equal protection violations. 4 In some cases, however, perhaps because Kahn v. Shevin and Orr v. Orr, 30 Syracuse L. Rev. 639, 671 (1979) The first comprehensive analysis of the means-end relationship in equal protection law, Joseph Tussman and Jacobus tenBroek, The Equal Protection of the Laws, 37 Cal. L. Rev. 341 (1949) , diagrammed legislative classifications in terms of over-and underinclusiveness. Despite acknowledged difficulties in ascertaining and judging legislative purposes, Tussman and tenBroek concluded that rationality requirements are both possible and necessary. Id. at 365-80.
Not until the early 1970s did scholars question the notion of a rationality requirement. The leading articles include Michael J. Perry, Modern Equal Protection: A Conceptualization and Appraisal, 79 Colum. L. Rev. 1023 Rev. , 1067 Rev. -74 (1979 (arguing that the rationality requirement adds little to equal protection doctrine other than to correct "inadvertent arbitrariness"); Frank I. Michelman, Politics and Values or What's Really Wrong with Rationality Review?, 13 Creighton L. Rev. 487 (1979) (examining rationality review in terms of both economics and Rousseau's philosophy); Hans A. Linde, Due Process of Lawmaking, 55 Neb. L. Rev. 197, 201-22 (1976) In the early 1980s, with the "middle tier" more firmly established in equal protection doctrine, the Court reinstated the deferential character of lower order scrutiny in the mere rationality tier. For example, in U. S. Railroad Retirement Bd. v. Fritz, 8 the Court upheld a federal retirement plan despite the windfall benefits conferred on one group of retirees by a statutory classification. It affirmed the necessity of upholding legislation involving social and economic benefits, even though the laws are possibly "unwise or unartfully drawn."' 9 find the elderly to be a suspect class, and upholding a statute requiring mandatory retirement for state police even though "the State perhaps has not chosen the best means to accomplish this purpose").
11 See, e.g., Weinberger v. Wiesenfeld, 420 U.S. 636, 648-53 (1975) (striking down, as "archaic and overbroad," the exclusion of widowers from survivors' social security benefits); U.S. Dept. of Agriculture v. Moreno, 413 U.S. 528, 533-38 (1973) S. 456 (1981) , Justice Brennan applied a highly deferential rationality standard. In reviewing the state's purposes for banning plastic milk cartons, the Court stated that "the Equal Protection Clause is satisfied by our conclusion that the Minnesota Legislature could rationally have decided" that the carton ban served its stated environmental purposes. Id. at 466 (emphasis in original). The Court said it would accept stated objectives as the actual objectives unless facts show the stated purposes were not the true ones. Id. at 463 n.7.
In other recent cases before the 1984 term the Court was deferential. In Schweiker v. Wilson, 450 U.S. 221, 237 (199l), the Court in searching for a rational relationship accepted Despite the deferential nature of this test, the Court employed it at least once to strike down a state statute. In Zobel v. Williams, 2 0 Chief Justice Burger's plurality opinion concluded that Alaska's oil revenue dividend distribution plan violated the equal protection guarantee by distinguishing among Alaska residents based on years of residency. Since the statute clearly stated three purposes, the Court did not need to accept post hoc rationalizations. In scrutinizing those three purposes, the Court found no rational relationship between two of them and the classification drawn, and held the third objective impermissible. 2 1 Several general features of rationality review before the 1984 term can be extracted from these decisions. The standard as applied did not inspire robust judicial scrutiny, apart from rare cases such as Zobel. The Court usually did not require evidence of actual legislative purpose; instead, post hoc rationalizations by government attorneys or second-guessing by the Court generally sufficed. In several cases the Court did not even require an actual causal relationship between legislative means and purposes; the legislature need only have rationally believed that a relationship between means and purposes existed. 2 Also, the Court accepted classifications that resulted in very loose fits between means and ends. Finally, one general feature seemed to encompass the previous three. The standard of rationality was extremely low, almost to the point of being tautological: if the legislature created means to a specific end, they must perforce be rational. 21 Id. at 63-64. However, the statute in Zobel could not have been held unconstitutional under the equal protection clause without the recognition that it implicated the right to travel: the judgment depended on a concurrence by Justice Brennan, joined by Justices Marshall, Blackmun, and Powell, which concluded that the "threat to free interstate migration provides an independent rationale for holding that law unconstitutional." Id. at 66. Justice Burger's plurality opinion declined to address the right to travel, and instead held that attempts to distinguish between new and old residents to reward citizens for "past contributions" are not legitimate. Justice O'Connor's concurrence, id. at 72-73 nn.1-2, and Justice Rehnquist's dissent, id. at 81-83, disagreed with both the degree of scrutiny applied and the ultimate finding of irrationality. Justice O'Connor's concurrence relies not on equal protection but on the privileges and immunities clause of article IV. Id. at 71-81.
The most recent case exhibiting the Court's inability to reach a consensus in cases where equal protection concerns arguably intersect with a constitutional right to travel is Soto-Lopez, 106 S. Ct. at 2317, discussed below in note 95. 22 See, e. A. The Cases 1. Cleburne. The zoning ordinance challenged in Cleburne required a special use permit in residential areas only for institutions housing the mentally ill or retarded, alcohol or drug addicts, or criminals. 8 Owners of the Cleburne Living Center, a proposed group home for the mentally retarded, argued that the zoning ordinance as written and applied was unconstitutional. The Court agreed.
Concluding that intermediate scrutiny was inappropriate, Justice White's opinion for the Court applied the rational basis test. The opinion reviewed the statute's purposes as given by the city council and the district court and dismissed each asserted purpose as either impermissible or as not providing a rational basis for the special use permit. The Court concluded that the first two concerns of the city council-the "negative attitudes" of nearby property owners and "fears of elderly residents of the neighborhood"-were impermissible bases for legislation. 29 The Court then 2 105 S. Ct. 3249 (1985) . 25 105 S. Ct. 1676 Ct. (1985 . ,6 105 S. Ct. 2465 Ct. (1985 . 27 105 S. Ct. 2862 Ct. (1985 . 21 Cleburne, 105 S. Ct. at 3252 & n.3. " Id. at 3255-59. The Court explained at length why the mentally retarded do not constitute a quasi-suspect class. Justice White's argument combined rationales based on public policy with a reluctance to increase judicial interference with state legislation by expanding the quasi-suspect category. The Court claimed that the law's treatment of the unique needs of such a diverse group is frequently "a technical matter, very much a task for legislators examined the lower court's and the city council's remaining justifications for the statute. These included the location of the facility across from a junior high school and on a 500-year flood plain, potential legal responsibility for the conduct of the mentally retarded, the size of the facility, the number of residents, concentration of population and congestion of the streets, fire hazards, and serenity of the neighborhood. 3 0 While concluding that these were all legitimate considerations, the Court could not find rational justifications for treating mentally retarded individuals differently from other groups wishing to occupy the same property for different purposes. Thus, the classification was too narrowly drawn to be "rational." The Court concluded that the application of the permit requirement was motivated by an "irrational" prejudice against the mentally retarded. 3 1 guided by qualified professionals and not by the perhaps ill-informed opinions of the judiciary." Id. at 3256. In addition, the Court noted that governmental bodies need some flexibility to fashion remedial efforts, and that judicial scrutiny placed significant burdens on the legislature to justify its efforts. Id. at 3257. The Court also argued that the extensive legislative response to the needs of the mentally retarded already in place belied the claim of political powerlessness. Id. Finally, the Court buttressed its conclusion with a familiar "slippery slope" argument: if the mentally retarded were considered a quasi-suspect classification, "it would be difficult to find a principled way to distinguish a variety of other groups" in similar circumstances. Id.
In disregard of this discussion, Justice Brennan in a later plurality opinion recharacterized the inquiry in Cleburne as "intensified equal protection scrutiny." Soto-Lopez, 106 S. Ct. at 2321.
30 Cleburne, 105 S. Ct. at 3259. These reasons, according to the Court, "are not permissible bases for treating a home for the mentally retarded differently from apartment houses, multiple dwellings, and the like." The Court concluded that "'[p]rivate biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.'" Id., quoting Palmore v. Sidoti, 466 U.S. 429, 433 (1984) .
" Cleburne, 105 S. Ct. at 3259-60. Both concurrences in Cleburne agreed with the Court's conclusion about the ordinance's true purpose but took issue with the standard of review. Justice Stevens, joined by Chief Justice Burger, expressed discontent with "the decisional process" in equal protection cases generally. Stevens saw the cases as forming "a continuum of judgmental responses to differing classifications" rather than three distinct standards of review. Id. at 3261 & n.4. He first articulated this approach in Craig, 429 U.S. at 212 (concurring opinion). In Cleburne, he defined "rational" as including elements of neutrality, 105 S. Ct. at 3261-62, and posed a series of questions to guide the rational basis inquiry that make the standard quite sensitive to the specific facts of a case: "the characteristics of these groups are sometimes relevant and sometimes irrelevant to a valid public purpose, or, more specifically, to the purpose that the challenged laws purportedly intended to serve." Id. at 3262 (citation omitted). In the end, Justice Stevens found a final purported purpose of the Cleburne ordinance, to protect the mentally retarded from the "hazards" of the neighborhood, wholly unconvincing, even from the point of view of "a rational member of this disadvantaged class." Id. at 3263.
Justice Marshall, joined by Justices Brennan and Blackmun, concurred in the judgment in part and dissented in part, taking issue with the Court's holding that, since the Court found the ordinance invalid as applied, the Court need not also find it facially invalid. Id.
2. Metropolitan Life. While in Cleburne the judgment was unanimous despite the Justices' dispute over the applicable standard of review, in Metropolitan Life Insurance Co. v. Ward" 2 the judgment as well as the standard of review provoked strong dissents. The Court struck down an Alabama statute that gave domestic insurers preferential tax treatment (in the form of lower gross premium tax rates) over those based out of state. Although foreign insurers could reduce their tax rates by investing in specified Alabama assets, they still could not attain the lower rate that domestic insurers enjoyed. Eschewing application of heightened scrutiny, the Court analyzed the constitutionality of the discriminatory tax according to a rationality standard. 33 Since the foreign insurers had waived their right to an evidentiary hearing on whether the statute's classification bore a rational relationship to the two purposes considered by the state trial court, 34 the only issue was whether those two purposes were legitimate. The two purposes were: "'(1) encouraging the formation of new insurance companies in Alabama, and (2) encouraging capital investment by foreign insurance companies in the Alabama assets and governmental securities set forth in the statute.' Justice Powell's majority opinion concluded that neither of these purposes was "legitimate under the Equal Protection Clause to justify the imposition of the discriminatory tax at issue. 
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Court characterized the first purpose as "purely and completely discriminatory" in its intent to promote domestic industry, "the very sort of parochial discrimination that the Equal Protection Clause was intended to prevent. 37 With scant discussion, the Court dismissed the second purpose based on Justice Powell's assertion that the purpose of encouraging investment in Alabama was not legitimate when furthered "in this plainly discriminatory manner." 3 "
Justice O'Connor's dissent challenged both the Court's method of analysis and its conclusion, 39 claiming that the majority had sidestepped the typically deferential treatment of state legislation in the economic sphere. Focusing primarily on the first purpose, that of promoting local insurance companies, Justice O'Connor found it permissible despite its discriminatory effect for several reasons. First, she examined the "factual background" and the "collateral public benefits" of promoting local insurance companies, as set forth in the record, in the insurer's brief, 4 1 and in the legislative history of the McCarran-Ferguson Act. 42 Justice O'Connor found justification in these sources to support the constitutionality of the state goal to " Id. at 1681-82. The Court also rejected the state's contention that equal protection analysis should not apply to taxes because it "amounts to no more than 'Commerce Clause rhetoric in equal protection clothing,'" id. at 1683, quoting Brief for Appellee Ward at 22. The Court maintained that the two clauses "perform different functions in the analysis of the permissible scope of a state's power. . . . Equal Protection constraints are applicable even though the effect of the discrimination in this case is similar to the type of burden with which the Commerce Clause also would be concerned." Id. at 1683 (emphasis in original).
11 Id. at 1684. 
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done by distinguishing between "present Vermont registrants... who used their cars elsewhere before coming to Vermont" and those who bought their cars in Vermont. 5°T o buttress his holding that residence was an arbitrary classification, Justice White subjected the means-ends relationship to close scrutiny. A standard rationale for a use tax is that such a tax guards against lost state revenues from out-of-state automobile purchases and protects local auto dealers. The Court found this rationale inapplicable to out-of-state purchases by those who were nonresidents at the time of purchase. 51 A second purpose, "'Vermont's basic policy' of making those who use the highways contribute to their maintenance and improvement, ' 52 provided "no rational reason" to exempt Vermont residents from the tax. 53 While the exemption was rationally related to residents' out-of-state purchases, the Court maintained that offering that benefit to "old" residents while denying it to "new" ones was impermissibly arbitrary. are similarly situated for all relevant purposes."). After striking down the tax statute for drawing arbitrary classifications that had no rational relationship to legitimate state goals, the Court narrowed the holding considerably. It noted that the finding of irrationality precluded the need to consider arguments based on the right to travel, the privileges and immunities clause, and the commerce clause. Id. at 2474. Most significantly, the Court held the statute only facially invalid, with Justice White noting that "[i]t is conceivable that, were a full record developed, it would turn out that in practice the statute does not operate in a discriminatory fashion." Id. at 2474 (emphasis added).
Id. at 2473. 52 Id., quoting Leverson v. Conway, 144 Vt. 523, 532, 481 A.2d 1029 , 1034 (1984 , appeal dismissed for want of a substantial federal question, 105 S. Ct. 316 (1984) . 5S Williams, 105 S. Ct. at 2473. The Court also rejected a third purpose suggested by attorneys for the state: that the exemption was designed to enable Vermont residents to purchase cars out of state without penalty, thereby "encourag[ing] interstate commerce." Id. at 2474.
51 Id. at 2473-74. Justice Brennan's concurrence, which provided the necessary vote to strike down the statute, rested in addition on the ground that the tax posed an indirect threat to "'federal interest in free interstate migration' . . . [and was] not 'supported by a valid state interest independent of the discrimination itself.'" Id. at 2475, quoting Zobel, 457 U.S. at 66, 70 (citations omitted).
Justice Blackmun's dissent found the tax credit and exemption program rational and consistent with its stated objective of following a "user pays" principle. Thus, he argued, the statute "should easily pass the minimal scrutiny this Court routinely applies to tax statutes." Williams, 105 S. Ct. at 2476. He found the presumption that people generally will use a car in the state where they live to be a rational one, even if there were Vermont residents who both purchased and used a car out of state before using and registering it in Vermont. He argued that a statute does not violate "equal protection simply because it may not perfectly identify the class of people it wishes to single out. A State 'is not required to resort to close distinctions or to maintain a precise, scientific uniformity with reference to composition, use or value.'" Id. The New Mexico Court of Appeals had relied on two statutory purposes in upholding the law: encouraging veterans to settle in the state and showing appreciation to citizens who served in the military. Since the statute specified a date of eligibility that had passed five years before the statute was enacted, the Court found it unlikely that the classification furthered the purpose of encouraging veterans to settle in New Mexico. The Court affirmed the legitimacy of the second purpose-compensating veterans for past service to the country-and validated classifications based on veteran status. But it held impermissible the distinction between veterans who became residents before a certain date and those who became residents later. By favoring established resident veterans, the Court argued, the New Mexico law "'creates fixed, permanent distinctions . . . between • . . classes of concededly bona fide residents, based on how long they have been in the State.' "8 Relying on the holding of Zobel, the Court found no legitimate "identifiable state purpose" in the discrimination between newcomers and established residents. Justice Stevens's dissent disagreed both with the Court's reliance on Zabel and with the demand for a close fit between ends and means. He distinguished the discrimination in the Alaska dividend program in Zobel from discriminatory treatment of veterans in Hooper. 105 S. Ct. at 2872. In the former, those treated less favorably were a minority of newly arrived residents, and their disfavored status was permanent; in Hooper, on the other hand, "the alleged victim of the discrimination is being treated exactly like the vast majority of New Mexico's residents." Id.
More significantly, Justice Stevens found several rational reasons for the discriminatory treatment. To preserve limited resources, the state needed to restrict the size of the beneficiary class to those with a special need. Id. at 2871. Limiting eligibility to veterans who established state residency prior to May 8, 1976 would also tend to protect (if not perfectly) against "double-dippers," veterans who were already receiving assistance from other states. Id. at 2873 n.10. Stevens contended that" 'rational distinctions may be made with substantially less than mathematical exactitude.'" Id. at 2871, quoting Dukes, 427 U.S. at 303.
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B. More Stringent Review: The Focus on Impermissible Purposes
In the 1984 term, the Court was less deferential to legislative purposes and demanded more precision from states in the use of classifications to meet those ends. Although the Court remained unwilling to expand the list of classifications or interests deserving heightened scrutiny, 6 0 the effect of the strong rationality standard created by the Court's closer scrutiny of legislative purposes and means marks a shift in doctrine that merits examination.
In addition to direct examination of legislative purposes, the Court required a "tighter fit" between the means-the challenged classification-and the asserted ends. This stricter means-ends review can be used to flush out impermissible purposes: a bad means-end fit suggests the legislature was pursuing another end. Such scrutiny is unusual in rationality review. Typically the Court has allowed that "'rational distinctions may be made with substantially less than mathematical exactitude.' "61 But in three of the four of the decisions in the 1984 term, the Court struck down statutes at least in part because the fit between the classification and the purpose was imprecise." 2 60 This reluctance was most obvious in the first part of the Court's opinion in Cleburne. There, the Court articulated several concerns and problems with expanding the "list" of quasi-suspect classifications to include the mentally retarded. See note 29 above. In marked contrast, Justice Marshall's concurrence in Cleburne stressed the appropriateness of middle-tier scrutiny for classification of the mentally retarded. 105 S. Ct. at 3270. In addition, Justice Brennan endorsed a "fundamental right to travel" approach in his concurrences in Hooper, 105 S. Ct. at 2869, and Williams, 105 S. Ct. at 2475, and in his plurality opinion in Soto-Lopez, 106 S. Ct. at 2323-25, discussed below in note 95.
01 Hooper, 105 S. Ct. at 2871 (Stevens, J., dissenting), quoting Dukes, 427 U.S. at 303. See also Allied Stores, 358 U.S. at 527 (a state "is not required to resort to close distinctions or to maintain a precise, scientific uniformity"); Dandridge v. Williams, 397 U.S. 471, 485 (1970) , quoting Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78 (1911) ("If the classification has some 'reasonable basis,' it does not offend the Constitution simply because the classification 'is not made with mathematical nicety or because in practice it results in some inequality.' ").
62 For example, in striking down the vehicle tax in Williams v. Vermont, the Court ignored the generally valid assumption that those who reside in the state would primarily use their cars in the state, and it rejected the validity of the "user pays" rationale because it was able to find potential exceptions. 105 S. Ct. at 2472-74. The Court also emphasized the easy availability of alternative classifications. Id. at 2472 n.8, 2473 n.9. Such searching for a less restrictive means is usually reserved for cases requiring heightened scrutiny.
In Hooper, it was easy to hypothesize a situation in which the general classification would produce an arbitrary result. The Court concluded that setting a certain date to determine eligibility for the tax exemption bore no rational relationship to the objective of encouraging veterans to settle in the state. See text accompanying notes 55-59 above. Imprecision in the means-ends fit was also a factor in Cleburne and Metropolitan Life. See text accompanying notes 28-31, 32-45 above.
Still Newer Equal Protection
But although stricter means-end scrutiny played a role in the Court's tougher review, the hallmark of the equal protection analysis of the 1984 term was the Court's willingness to evaluate directly the legitimacy of the ends themselves, both stated and actual. In Cleburne, for example, the Court clearly stated that at least two of the stated reasons for the city council's actions, the negative attitudes of nearby property owners and the fears of elderly residents, were "mere negative attitudes" and thus "not permissible bases" for classifications. 3 Judicial condemnation of stated legislative purposes is unusual enough under the rational basis test, but the Court in Cleburne went even further, looking beyond the stated rationales for what it considered to be the true motive for the statute: "the permit. . . appears to us to rest on an irrational prejudice against the mentally retarded. '64 Both Justice Stevens and Justice Marshall also investigated the legislature's actual motive or purpose. Justice Stevens's requirement of legislative neutrality or impartiality necessitated an inquiry into the motivation of lawmakers.1 5 According to Justice Marshall's balancing test, because society has historically discriminated against the mentally retarded, the legislation must be examined with heightened scrutiny "to assure that the hostility or thoughtlessness with which there is reason to be concerned has not carried the day.
66
In Metropolitan Life, too, the Court closely scrutinized the legitimacy of the stated ends. The parties' stipulation that a rational relationship existed between means and ends may partially explain the Court's emphasis on legitimacy of purposes. Rather than confine its scrutiny to the general legitimacy of the two ends that the lower court identified, however, the Court found that those ends were unacceptable when achieved by the concededly rational 63 Id. at 3259.
" Id. at 3260.
61 I therefore believe that we must discover a correlation between the classification and either the actual purpose of the statute or a legitimate purpose that we may reasonably presume to have motivated an impartial legislature. If the adverse impact on the disfavored class is an apparent aim of the legislature, its impartiality would be suspect. If, however, the adverse impact may reasonably be viewed as an acceptable cost of achieving a larger goal, an impartial lawmaker could rationally decide that that cost should be incurred. Id. at 3261 n.4, quoting Fritz, 449 U.S. at 180-81 (Stevens, J., concurring in the judgment). In Cleburne, Stevens found the purpose of the permit law to be "the irrational fears of neighboring property owners." Id. at 3262 (concurring opinion).
6 105 S. Ct. at 3268 (concurring opinion) ("the ordinance rests on impermissible assumptions or outmoded and perhaps invidious stereotypes").
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means of classification based solely on residence.1 7 In this way, the Court was able to avoid condemning the legislative purpose altogether, instead focusing on the purpose as achieved by the particular classification employed. Thus, in Metropolitan Life, as the dissent argued, the majority apparently viewed any favoritism of domestic commercial entities as inherently suspect. 6 8 Impermissible purpose review was less apparent in Hooper and Williams. In Hooper, neither of the state's asserted purposes was expressly held impermissible. Using the means-ends review to find the purposes irrationally related to the classification drawn by the statute, however, the Court flushed out what it considered to be the actual purpose--"reward[ing] only [previous residents] for their 'past contributions.' "69 Zobel had already held that such favoring of established residents over new residents was "'not a legitimate state purpose.' "o70 The dissent distinguished Hooper from Zobel. "Zobel taught. . . that 'past contributions' amounting to nothing more than residence in the State does not justify discrimination;"' in Hooper, such "past contributions" involved not merely residence but military service as well.
The Court's extremely close examination of the means-end relationship in Williams led to its holding that a state may not in any way "treat those within its borders unequally solely on the basis of their different residences or States of incorporation.
1 7 Thus, a legislative classification based on residence must withstand a more exacting scrutiny. 3 'O With regard to the first end, the Court stated: "under the circumstances of this case, promotion of domestic business by discriminating against nonresident competitors is not a legitimate state purpose." 105 S. Ct. at 1684 (emphasis added). As to the second purpose, the Court held that "encouraging investment in Alabama assets and securities in this plainly discriminatory manner serves no legitimate state purpose." Id. (emphasis added).
68 Id. at 1690. The dissent further noted: Alabama does not tax at a higher rate solely on the basis of residence; it taxes insurers, domestic as well as foreign, who do not maintain a principal place of business or substantial assets in Alabama, based on conceded distinctions in the contributions of these insurers as a class to the State's insurance objectives. Id. at 1692 (emphasis, in original). 
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Still Newer Equal Protection
The difficulty with this expansive use of impermissible purpose review lies in discerning its borders. In reviewing the relationship between means and ends, courts generally question the means (the classification itself) chosen by the legislature to implement those ends. But when a court instead examines the legitimacy of the stated or actual purpose, it may substitute its value judgment for that of the representative legislature. Judicial narrowing of legislative action that may be considered legitimate will raise serious questions regarding the courts' institutional competence and authority, especially if continued on the ad hoc basis apparently now favored by the Supreme Court. To allay these concerns, impermissible purpose review must be grounded more firmly in equal protection jurisprudence.
III. IMPLICATIONS OF IMPERMISSIBLE PURPOSE REVIEW
A. Rationality Review: A Misnomer
Much judicial evaluation of legislation, rationality review in particular, has been attacked in recent years as overstepping the courts' institutional competence. Certainly great practical difficulties appear when courts attempt to review the legislature's choice of means and ends. While judicial evaluation of legislative purposes is an established aspect of both strict and heightened scrutiny in equal protection doctrine, 7 ' the idea that there may be some unitary, articulated goal underlying each statutory enactment is inherently unrealistic. Even if such a purpose exists, it may not be ascertainable.
75
74 See, e.g., Frontiero v. Richardson, 411 U.S. 677, 690 (1973) (government's conceded purpose of "mere administrative convenience" did not justify gender-based discrimination); Gomillion v. Lightfoot, 364 U.S. 339 (1960) (statute redefining city's boundaries was really an attempt to segregate by race and thereby deprive black citizens of the municipal vote).
75 Ascertainment of purpose is the first problem, and from a practical standpoint the most difficult. A statute is the result of a group decision making process in which the majority rules. It thus makes some sense to look for the purpose motivating the majority. See John Hart Ely, Legislative and Administrative Motivation, 79 Yale L. J. at 1268 (cited in note 13). Yet, sometimes a statute may be the result of pressure from several sub-groups, each acting for different reasons, or of a minority casting the deciding votes. See Bennett, 67 Cal. L. Rev. at 1072 (cited in note 9). Bennett suggests that a "complex of purposes" may be ascertained when several groups vote for different acknowledged purposes. Another level of complexity emerges when individual legislators vote with several goals in mind, and some of those goals are unarticulated "background attitudes." Id. at 1071. See also Paul Brest, Foreword: In Defense of the Antidiscrimination Principle, 90 Harv. L. Rev. 1, 8 (1976) .
Another difficulty with judicial review of purposes is that more than one purpose may actually be served by the statute. When several purposes operate, how they are scrutinized may determine the result of that scrutiny. Each stated purpose considered in isolation may not appear to be sufficiently rational to be legitimate, whereas the "mix of goals" that makes
1986] 1471
The Court has dealt with this practical problem in several ways. It has, on occasion, postulated conceivable purposes. 6 It has also inferred the purpose from the statement of a few legislators or the words of the legislation itself." Generally, however, the Court will "cope with [substantial uncertainty] by doing the best [it] can with the data available. ' 1 7
The Court has stopped short, though, of requiring legislative bodies to state clearly the purposes of statutes, recognizing its possible futility (it may result only in broad, vague, and thus virtually meaningless statements) and its potential impropriety (it may undermine the separation of powers). 7 9
The theoretical and practical difficulties with both ascertaining and evaluating legislative purposes have led some to dispute the validity of rationality review in judicial analysis. According to some commentators, "[t]he real 'justification' for most legislation is simply that it is the product of the constitutionally created political process of our society." 8 0 Thus, demanding a rational relationship between means and some vague public purpose makes little sense because "[m]any public policies are better explained as the outcome of a pure power struggle-clothed in a rhetoric of public interest that is a mere figleaf-among narrow interest or pressure groups." 8 ' This model of pluralist bargaining in the legislative proup the full purpose may adequately support the statutory classification. See Note, 82 Yale L. J. at 135-37 (cited in note 13).
76 See, e.g., Fritz, 449 U.S. at 179 (holding that where "there are plausible reasons for Congress' action, . . . [i]t is, of course, constitutionally irrelevant whether this reasoning in fact underlay the legislative decision"), quoting Flemming v. Nestor, 363 U.S. 603, 612 (1960) . See also Ry. Express Agency v. New York, 336 U.S. 106, 110 (1949) . Professor Bennett identifies Justice Harlan's majority opinion in Flemming as "the most forthright" articulation of the principle that the Court can hypothesize legislative purposes in undertaking rationality review. Bennett, 67 Cal. L. Rev. at 1057 (cited in note 9). Other commentators have noted the tautological nature of rationality review:
It is always possible to define the legislative purpose of a statute in such a way that the statutory classification is rationally related to it. When a statute names a class, that class must share some common characteristic for that is the definitional attribute of a class. The nature of the burdens or benefits created by a statute and the nature of the chosen class's commonality will always suggest a statutory purpose-to so burden or benefit the common trait shared by members of the identified class. 8 3
The Court sometimes has broken this tautology by finding certain purposes impermissible. The term "rationality review" in such instances is thus a misnomer. If a statute fails the "rationality" test, the Court is in truth finding the legislature's stated or actual purposes impermissible, imposing some positive concept of equality on the legislature. The Court usually does this indirectly by examining the legislature's choice of means and demanding a closer fit to the legislature's asserted purposes. In demanding a closer fit between means and ends, the Court "flushes out" impermissible purposes:' if a statute's means plainly do not fit permissible ends, the Court will conclude the asserted permissible ends are a pretext for impermissible ones.
Less frequently in the past fifty years, the Court has held directly that the stated or logically inferred actual purposes of a statute were constitutionally impermissible. In the 1984 term, the Court changed this practice and directly found such an impermissible purpose in the four cases discussed above. But in doing so, it failed to define the set of impermissible purposes. Although cases in the early 1970s intimated that that legislative purposes based on (1984) .
82 For general discussion of the "countermajoritarian difficulty" of judicial review, see John Hart Ely, Democracy and Distrust: A Theory of Judicial Review 4-9 (1980) . 83 Note, 82 Yale L. J. at 128 (cited in note 11) (footnote omitted). For an earlier description of this tautology, see Ely, 79 Yale L. J. at 1247 (cited in note 13) ("[E]ach choice will import its own goal, each goal will count as acceptable, and the requirement of a 'rational' choice-goal relation will be satisfied by the very making of the choice.").
"' For example, consider Cleburne itself, where the Court examined the city's proffered purposes, found none of them served by the classification, and concluded the true motivation was simple prejudice against the handicapped. 105 S. Ct. at 3258. gender or illegitimacy were impermissible, the Court eventually created a middle level of scrutiny for these classifications rather than giving general form to the notion of "impermissible purposes. The Court needs to define the set of purposes or goals that a legislature may not pursue, as well as to indicate the set of cases in which it is proper to engage in heightened scrutiny for such impermissible purposes. Only by clearly defining the actual bases of its decisions can the Court make plain its authority to exercise this particular sort of substantive review. And the need for a standard to guide lower courts (not to mention legislators) is pressing: given the Court's refusal to expand the middle tier of equal protection scrutiny even as it strengthens its lowest-order review, rationality challenges are likely to increase.
B. Defining the Set of Impermissible Purposes
Although the cases decided in the 1984 term do not purport to lay down broad guidelines, they can be made somewhat intelligible by invoking the historical goal of the equal protection clause: the elimination of state-sanctioned discrimination based on race. 8 6 The paradigm of race has governed the Court's definition of suspect and quasi-suspect classes. 8 7 But the potential analogies to race do not stop with these classifications: they extend to the review of purposes in the lowest tier of equal protection as well, notwithstanding the more tenuous link between means and ends that has been held permissible in rationality review. Where the analogy to race is powerful, invalidation for impermissible purposes is legitimate and consistent with equal protection doctrine.
The classifications examined in the 1984 term-the mentally retarded, nonresidents, and newly arrived residents-may not at 86 See The Slaughter-House Cases, 83 U.S. 36, 71 (1872) ("pervading purpose" of fourteenth amendment is protection of blacks). Professor Loewy has proposed that groups that are "analogous politically to a racial minority" should be able to use the equal protection clause to invalidate discrimination. Arnold H. Loewy, A Different and More Viable Theory of Equal Protection, 57 N.C. L. Rev. 1, 52 (1978) . This comment proposes a similar solution, but the analysis begins not by looking for politically analogous groups, but by looking for legislative purposes that may be considered analogous to those underlying statutes premised on racial animus.
87 See Loewy, 57 N.C. L. Rev. at 52 (cited in note 86).
first glance appear to be similar to race. Yet from these cases two categories of legislation can be identified that generally are invidious in the same way that racial classifications are invidious. First, some legislative classifications are premised on nothing more than mere moral or aesthetic disapproval. Second, some classifications disadvantage groups that clearly are politically powerless. Statutes that express racial animus generally fall into one or the other category; 8 both types of legislation now invite invalidation on the ground of impermissible purposes, even in the absence of decidedly racial considerations. 1. Aesthetic or moral distaste. Since the passage of the fourteenth amendment, the Court's opinions have reflected the notion that classifications based on race almost always reflect unfounded stereotypes. These stereotypes, in turn, are shaped by the prejudice, aesthetic distaste, or moral disapproval of the majority, unsupported by any objective reasoning other than a history of discriminatory attitudes and treatment. Since classifications based on gender and illegitimacy also frequently reflect such prejudice, the Court has concluded that such classifications should automatically receive heightened scrutiny as quasi-suspect classes. 89 Under rationality review, however, the Court rarely has found that legislation expresses such irrational prejudice, perhaps because legislation dealing with economic matters is usually more general and thus rarely colored by systematic, entrenched negative attitudes against a certain group. The Court's opinion in Cleburne builds on these general principles. It suggests the equal protection clause proscribes legislation based solely on subjective distaste for a particular group, even if prejudice against that group is not so entrenched and pervasive as to warrant description of that group as a suspect or quasi-suspect class. In all cases, then, the equal protection clause requires that legislative action be based on objective criteria.
The majority opinion and both concurrences in Cleburne concluded that the special use zoning ordinance was the result of "an irrational prejudice against the mentally retarded." 9 0 In finding such an irrational basis, the Court analogized the case to the paras8 One case that presents elements of both purposes in a racially motivated statute is Gomillion, 364 U.S. at 339, where the Court held that the purpose of a statute redefining a city's boundaries was to segregate and disenfranchise blacks. 
19861
digm of racial discrimination. The analogy shows up in the majority's reliance on Palmore v. Sidoti, 91 a case in which the Court overturned a state child custody award to a father that was predicated on the fact that the mother (who was white) had remarried a black man. The state defended the decision as necessary to protect the child from the discrimination it might face because of the mixed marriage, but the Court replied that "[p]rivate biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect." 92 Another previous case indicates even more strongly that the Court will deem purposes impermissible when they arise from mere distaste for or disapproval of a group. In U.S. Dept. of Agriculture v. Moreno, 93 the Court struck down a federal statute that denied food stamps to households comprised of unrelated individuals. The legislative history quite clearly indicated that at least one motivating factor behind the statute was an aesthetic distaste for and attempted discouragement of the "hippie" communal lifestyle. The Court considered this distaste to be based on "a bare congressional desire to harm a politically unpopular group," and thus impermissible as a basis for legislation. 4 Significantly, the Court has since upheld a similar legislative classification when it found there was no such motivation. The implications of Cleburne are unclear, but they may be significant. A broad reading of the decision would be that any private preference, whether moral or merely aesthetic and whether held by a few or by a large majority, is an impermissible basis for legislation. But such a reading would be highly problematic: a great many laws, including most of the criminal code, rest largely on 9' 466 U.S. 429 (1984) . 92 Id. at 433.
9' 413 U.S. 528 (1973).
9 Id. at 534-35. 95 In Lyng, 106 S. Ct. at 2727, the Court upheld a recent amendment to the statutory definition of "household" in the federal food stamp program, under which parents, children, and siblings living together were treated as a single economic unit when determining food stamp eligibility and benefit levels, while no such presumption operated for other individuals living together. The Court found that close relatives as a class were not subject to vindictive prejudice, as in Moreno.
However, another equal protection decision of the 1985 term seemed to continue the course of the 1984 term. In Soto-Lopez, 106 S. Ct. at 2317, a divided Court struck down a New York statute granting a civil service hiring preference to war veterans who were state residents at the time of entry to the military. Justice Brennan's plurality opinion applied "intensified scrutiny" because the statute violated the right of free interstate migration, id. at 2321-22, while Chief Justice Burger wrote that the statute failed the rationality test without resort to heightened scrutiny, id. at 2326.
Apart from the problem of federal authorization peculiar to cases like Metropolitan Life, there are greater difficulties with the notion of "politically powerless." In one sense, any group disfavored by legislation is politically weak; if it were politically powerful, the unfavorable law would not have passed. Moreover, many groups to whom the Court has repeatedly refused to extend greater protection are effectively politically powerless. The mentally retarded are one example; though they can vote in the formal sense, they lack the ability to participate effectively. Still they may be represented adequately through family, teachers, or caretakers. 110 The most troublesome example is the poor, whose political disadvantages are severe."' A serious and principled commitment to protecting the "politically powerless" might entail designating the poor a suspect class and rectifying the inadequacy of their representation through radical wealth redistribution, something the Court has never shown any sign of doing.
2
Nevertheless, one might defend the Court's focus on the formal right to vote as the best available indicator of political power. To treat the equal protection clause as demanding radical wealth redistribution would ignore those parts of the Constitution that Northeast Bancorp., 105 S. Ct. at 2545, involved a challenge to several states' banking statutes that, together with the Douglas Amendment to the Bank Holding Company Act of 1956, 12 U.S.C. § 1842(d) (1982) , limited acquisition of in-state banks to bank holding companies located in the New England geographic region. The Court upheld the statutes after applying rationality review. To distinguish Metropolitan Life, Justice Rehnquist's opinion for the Court noted that the disputed statutes favored out-of-state banks rather than instate businesses, and referred to the lengthy and important tradition of local control over banks. 105 S. Ct. at 2555-56. Justice O'Connor's concurrence argued that Ward was indistinguishable from Northeast Bancorp and therefore wrongly decided. Id. at 2556.
When Congress affirmatively authorizes discriminatory legislation, equal protection values that are process-oriented (especially concern for out-of-state residents) are not threatened by statutes that disadvantage those excluded from a particular state's legislative process, although equal protection values that are preference-oriented may be. While congressional action may surely remove commerce clause objections to discriminatory legislation, the implications of congressional consent for equal protection purposes are unclear and controversial. For background, see Jonathan D. Varat, State "Citizenship" and Interstate Equality, 48 U. Chi. L. Rev. 487 (1981) .
110 In Cleburne, in fact, the caretakers, not the mentally retarded themselves, brought suit against the city. 105 S. Ct. at 3252-53.
Another apparent anomaly is that the Court generally has refused to accord special protection to minors, despite their obvious disenfranchisement. The general rationale is that minors are represented by their parents. "Their social integration means that minors, unlike discrete and insular minorities, tend to be treated in legislative arenas with full concern and respect, despite their formal and complete exclusion from the electoral process." Id. at 3272 n.24 (Marshall, J., concurring).
"' For discussion of this point, see Frank I. Michelman, Foreword: On Protecting the Poor Through the Fourteenth Amendment, 83 Harv. L. Rev. 7 (1969) .
... See Dandridge, 397 U.S. at 471. ticular its procedural implications and the extent to which it will be used-but the analogy to race-based classifications provides a preliminary understanding of the substance of impermissible purpose review. By staying close to the historical basis of the equal protection clause, the race analogy approach avoids the more intrusive judicial role that an expanding middle-tier or a sliding scale approach would engender. Even if the outcomes of particular cases would not change by use of the analogy, at least the legitimacy and authority of the courts' substantive review would be plain. Once impermissible purpose review in the 1984 term is read as limited to statutes that, in a particular case, disadvantage the politically powerless or express invidious majoritarian attitudes, one can understand the Court's decisions as an effort to contain rather than broaden scrutiny of legislation under the equal protection clause while simultaneously ensuring that the core values of the equal protection clause are preserved.
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